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CURRENT LEGAL PERIODICALS. 



Supreme Court. 



Appointments to the United States Supreme Court. James Schouler. 
The " singular spectacle " of a vacancy upon the Bench of the highest 
tribunal in the land left unfilled by the President of the United States, 
in order that a cabinet member may meditate whether he will accept 
a position upon it or remain in the field of politics, presents itself to 
Mr. Schouler with force, although he says the " situation is by no 
means intolerable," under the circumstances. Our " expansive and 
well-organized judicial system " has become a power in the land, which 
is being constantly strengthened by congressional legislation. Other 
courts have been swept away and innovations have been made in many, 
but, " this establishment, the head and crown of our whole judicial 
system as concerns the Union, and the Federal tribunal of last ap- 
peal, remains as perpetual in functions, as intact and independent as 
Congress itself or the Executive." The high respect which is paid 
to the members of the Supreme Court, and the manner in which 
vacancies on its bench have been filled, are next noted. Of the 
Chief Justices, Jay and Ellsworth were statesmen; Marshall was 
Secretary of State before (and for a time after) his appointment; 
Taney had been in the cabinet and there found favor with Jackson; 
Chase had been Secretary of the Treasury; Waite and Fuller never 
held office. Mr. Schouler believes that the present method of appoint- 
ment should be adhered to, and also the tenure during good behaviour. 
The Senate's power to confirm he believes operates as a check upon 
hasty or indiscreet action by the Executive, preventing the confirmation 
of appointees unless fairly honest and fit for the place. Should the 
rule be altered he prefers that the judges be chosen by both Houses 
of Congress. If any change is to be made, it is submitted that it 
be in the direction of a change in the method of removing judges 
for crime or misdemeanor, the removal by impeachment being cum- 
brous, and the Senate not a safe tribunal to trust with important trials. 
A note to the article notes President Roosevelt's "tendency to ad- 
vance personal favorites" and Mr. Moody's success as a candidate is 
predicted. 

The Green Bag, December, 1906, pp. 657-661. 

Corporations. 

The Control of Corporations. Frederick N. Judson. The sugges- 
tion made by a previous writer in the Green Bag, that corporations 
be imprisoned, *'. e., punished by forfeiture or suspension of the exer- 
cise of corporate functions, has led Mr. Judson to the writing of 
this article. While confessing that the author of the previous article 
has done a good service by presenting the subject from a novel point 
of view, Mr. Judson contends that he has overlooked "the basis and 
purpose of all corporate organization." The corporate franchise is 
granted— presumably— for the public good, therefore the subject must 
be looked at in the light of the interests of the public at large. The 
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suspension of the exercise of most corporate powers would inure to 
the injury of the public and therefore the acts suspending them 
would be in the position of the old penal laws which were ineffec- 
tive because it was found impossible to enforce them. Mr. Judson 
suggests that the true remedy is in an entirely opposite direction, 
that is, " in restricting the corporate fiction to its necesary limi- 
tations and enforcing the individual responsibility of the corporate 
officials through whom and by whom it necessarily acts in any viola- 
tion of law." He contends that the corporation is not a " citizen " 
but a " person," protected against governmental deprivation of prop- 
erty without due process of law. He advocates the use of preventive 
remedies, especially the remedy by injunction, but he states very 
truly this remedy cannot be enforced unless the personal individual 
responsibility of corporate officials for the corporate action is declared 
and enforced. " Where an injunction against a corporation is violated, 
some official is responsible, as the corporation could only act by and 
through its officials, and those in charge of the business at the time are, 
therefore, properly and necessarily called upon to explain why the 
injunction was not obeyed, and it is for them to show that they are not 
responsible for the disobedience. It is important that this fundamental 
principle which is essential to the effectiveness of this remedy for 
corporate abuses should not be obscured by personal or political 
considerations." 

" The control of corporations, therefore, other than by the preventive 
measures above referred to must be effected primarily through the 
enforcement of the legal responsibility of the individuals whom the 
law has permitted to be associated in the corporate relation. This 
can be done without prejudice to the public interests, which are as- 
sumed to be promoted by the authorization of corporate organizations. 
The fiction of the legal entity must find its limitations in the necessity 
and public policy which are responsible for its creation." 

The Green Bag, December, 1906, pp. 662-666. 



Evidence. 



How Should Evidence be Taught. Charles F. Chamberlayne. The 
article is suggested by the appearance of Mr. Wigmore's Cases on 
Evidence. First speaking most highly of the book itself, Mr. Chamber- 
layne passes on to consider if " evidence can best be taught by the 
examination and comparative study of cases." The study of other 
branches of law by this method finds favor in his eyes, but he considers 
the case of the subject of Evidence to be unique. His argument is 
very close, but he seems rather to prove that the rules of evidence 
themselves are at fault rather than that any particular method should, 
or should not, be used in teaching them. If they are bad it seems 
that this fact should appear plainly in the working out of results in 
the cases; more plainly than in explaining those facts in a less con- 
crete way. 

The Green Bag, December, 1906, pp. 677-681. 



Assumption of Risk. 

Voluntary Assumption of Risk. Francis H. Bohlen. Mr. Bohlen 
begins his second instalment by taking up the cases where the servant 
had complained to the master and had received a promise that a defect 
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should be repaired; the promise of repair being regarded as removing 
from the servant the bar to his recovery which his knowledge would 
have prevented. The passage of the employers' liability act of 1880 
(England) brought up the question whether the master was liable 
to the workmen for injuries received by reason of the defective con- 
dition of the machinery or plant which were known or obvious to the 
workman. Mr. Bohlen takes up the very interesting line of decisions 
under this act upon the question as stated. The first decision was 
to the effect that the act placed the servant substantially in the same 
position as one of the public. Bowen, L.J., however, limited the opera- 
tion of the act to the defense of common employment. He rests 
his decision solely on the letter of the law, not regarding the reasons 
for which it was passed, the conditions which caused it to be passed, 
or the wider meaning it so palpably had in the minds of the other 
judges. In a later case Lord Esher and Lindley took a much more 
liberal view. Mr. Bohlen says : " The real point of difference between 
Bowen, L.J., and Lord Esher and Lindley, L.J., is in fact in one 
thing only. Bowen believed that there was no duty beyond full dis- 
closure. Lord Esher, and Lindley, L.J., believed that there was a 
duty to do more, — to take care to make the plant reasonably safe ; Lord 
Esher holding that the act properly construed gives the right to such 
a duty; Lindley, L.J., that the servant has the right to have the plant 
kept up to the standard which, so far as it was called to his attention, 
existed when the contract was formed. Once grant the duty and all 
agree that mere knowledge of its breach will not bar the plaintiff; 
a real consent to waive the wrongdoer's liability must be shown, 
either express, in which case the question is one for the court as to 
whether such a consent is or is not contrary to the spirit of the act 
creating the duty, or implied from the circumstances, which is, save 
in an absolutely plain case, a question for the jury." While holding 
that Lord Esher's construction is probably correct, and that Bowen, 
L.J., gave too limited an effect to the provision in the act, Mr. Bohlen 
does not himself espouse either doctrine. He goes on to show the 
development of the different shades of opinion in both America and 
England in a line of important and well-considered cases, and ends 
by suggesting that it may be the different economic conditions of the 
two countries which has led the English judges to regard the pressure 
of the servant's necessities as destructive of his free will, while the 
American cases deny it any such effect. 

Harvard Law Review, December, 1906, pp. 91-115. 



Constitutional Law. 

The Power of Congress to Prescribe Railroad Rates. Frank W. 
Hackett. Mr. Hackett says : " Had this question as to the right of 
Congress to prescribe rates been raised forty years ago, everybody 
would have answered it in the negative. Upon principle, looking at 
the situation as governed by the logical meaning of the grant to 
Congress, as it must have been in the minds of the framers of the 
Constitution, we are constrained to say that no such power has been 
given to Congress under this clause of the Constitution." The clause 
referred to is, of course, the clause giving Congress power to regulate 
commerce. Mr. Hackett next examines into the question of the 
power of a state to prescribe railroad rates. He cites the situation in 
the Western States as regards the fixing of rates by the state, and 
considers Chief Justice Waite's opinion that such interests should be 
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controlled for the common good as far-reaching and radical. In 
Pennsylvania that point of view had been vigorously maintained by 
at least one of her leading judges, and was no new idea when Munn 
v. Illinois was decided. Mr. Hackett appears to disapprove of that 
case ; of the decisions of the United States Courts upholding it ; and 
of the doctrine upheld by it. He concedes that the law is now settled, 
as he regrets that it should be, but he hopes that the future will be 
more kind. In view of the rapidity with which public opinion, legis- 
lation, and judicial decision are tending the other way, it seems im- 
probable that his hope will be fulfilled. 

Harvard Law Review, December, 1906, pp. 127-133. 



International Law. 

The Exemption of Private Property at Sea from Capture in Time 
of War. Sir William Rann Kennedy. In spite of the progress of 
international arbitration it is still unfortunately true that " war is still 
an event which must be expected to recur.'This paper was given in 
Berlin at the Conference of the International Law Association, October 
3, 1906. The argument is strongly in favor of the proposal to amend 
the declaration of Paris, " by moulding it so as to include within its 
terms the exemption from capture (subject to the law as to contraband 
of war and blockade-running) of all private property at sea, and by 
thus procuring the assent of the United States, the one dissentient 
in 1856, to obtain for the Declaration in its amended form a place in 
the Code of International Law." The question is examined impar- 
tially, however, with great reasonableness and yet eloquently. The 
author seems to have admirably succeeded in the attempt he claims to 
have made " clearly and fairly to lay before the Conference the most 
important points, as they seem to me, to be considered before the pro- 
posed change can be accepted, with a brief statement of the history of 
the question and of the principles which, as I venture to think, must 
govern its solution. " 

Law Magazine and Review, November, 1906, pp. 28-53. 



Judiciary. 

Dissenting Opinions. C. A. Hereschoff Bartlett. The argument of 
the paper runs very strongly against the dissenting opinion. We have 
had many arguments upon the subject, with reasons given upon both 
sides, yet Mr. Bartlett asks, " What possible good can result from 
a dissenting opinion ? " It seems that he must have heard many answers 
to the question. If he has, however, he fails to note or answer them. 
The author especially excepts to the dissenting opinions in the state 
courts and the Supreme Court of the United States. He examines 
the reports minutely and finds dissenting opinions everywhere. It 
does not occur to him that this fact may be because of the fact that 
after all there is an argument on the side of the dissenting opinion ; 
that the prevalence of the custom argues a reasonable basis for its 
existence. The English judiciary are praised because they rarely 
give dissenting opinions and when they do give them they are " less 
drastic" than those of the American courts. The opinions expressed 
by the author himself are somewhat dogmatic, as when he says: "If 
we wish to avoid the decline of judicial authority we must avoid 
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judicial dissension, judicial divergence of views, judicial discontent, 
judicial obstinacy; we must have a united court and a united judg- 
ment." The statement of his own side of the question is sufficiently 
vigorous, but having made no attempt to answer his opponents he 
cannot be said to have met their arguments. 

Law Magazine and Review, November, 1906, pp. 54-65. 



The Jury. 

The Province of the Judge and the Jury. G. Glover Alexander. The 
last instalment of this paper gave us the first part of Lilburn's Trial, 
in 1653; this paper carries us on through the trial. The interest of 
these papers is very great and the importance of their subject is as 
great. Mr. Alexander says : " The importance of these two trials of 
John Lilburn therefore consists, not in their immediate effects, not 
in the mere fact that Lilburn saved his life and Cromwell received a 
severe check, but the fact that they brought about a complete change 
in the tone, the temper and the spirit of juries, and contributed power- 
fully to the establishment of their independence. It may be that 
Lilburn was wrong in the theory which he propounded of the jury's 
powers and rights; but the jury took the bait, and its success was 
its justification 

" In the first part of this article we ventured to express our belief 
that these two trials of Lilburn proved the turning point of the jury 
system. We now venture to assert that the facts and considerations 
we have put forward prove the correctness of this view." 

Law Magazine and Review, November, 1906, pp. 72-87. 



State Ownership. 

An American State-Owned Railroad. Ulrich B. Phillips. The 
railroad in question is the Western and Atlantic, begun in 1836, " built 
with public funds, and operated by the State government during 
periods of prosperity and depression, of peace, of war, and political 
reconstruction until 1870, when it was finally leased to a private cor- 
poration." The article is of interest rather as giving an insight into 
the historical development of such a road than as answering any of 
the questions as to the public or private ownership of railroads which 
are now being asked. The railroad went into private hands after a 
carpet-bag administration in which there was " travesty of adminis- 
tration with wholesale mismanagement, extravagance and plundering, 
shared in by numerous politicians." 

Yale Review, November, 1906, pp. 259-282. 



Government. 

The Nationalizing Influence of Party. Allen Johnson. The feeling 
that "the party system is hopelessly bad" is said to be very wide- 
spread and that it exists among all classes of our citizens is not to 
be disputed. Mr. Johnson asks: "Is this attitude toward party de- 
fensible? " He contends that the party is a necessity, and feels that he 
can also say that it has not been an evil. In his answer he seems to 
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mistake the situation, since the decriers of the party as a present force 
do not usually decry it as a past force. To show, as Mr. Johnson does, 
that it has in many cases been a benefit to the country in the past is 
not to say that it has not outlived its usefulness. And this is what 
those who no longer believe in the dogma of government by party are 
claiming. The party system has made "positive contributions to 
the problems of democracy it is true," they say, " but it has no future 
contributions to make." 

Yale Review, November, 1906, pp. 283-292. 



Competition. 



The Orange Routing Cases: A Study in Competition. William A. 
Bowen. The orange-growers live hundreds, perhaps thousands, of 
miles away from their chief customers. To sell their oranges is a 
necessity ; to sell them they must be sent away by the railroads. " Two 
railroads hold in their hands this power of life and death : the Atchi- 
son, Topeka, and Santa Fe system, and the Southern Pacific system." 
Beyond certain points these carriers transfer to certain other lines. 
Formerly shippers could choose their connecting carrier. In 1900 the 
two railroads already mentioned decided that the shipper should have 
no choice ; they themselves would choose the connecting carrier. 
Consternation reigned among the orange-growers ; within six weeks 
they had appealed to the Interstate Commerce Commission. " Six years 
later, almost to a day, a final answer was given by the courts." The 
railroads were ordered to refrain from enforcing the routing rule. 
They disobeyed. The Commission brought suit to compel obedience; 
after two decisions against them, the Supreme Court declared in 
favor of the railroads. A storm of indignation met the decision, and 
it was declared that the Court had taken from the Commission all its 
power. Mr. Bowen then goes on to show the state of affairs which 
had previously existed; the competition between the carriers; the 
existence of a system of rebates, which had ruined many growers ; the 
existence of an " orange trust." Mr. Bowen, from this state of affairs, 
proceeds to draw the moral against competition, and he makes an 
exceedingly strong case. He is familiar with his subject and brings 
detail after detail to strengthen his position. In the end he says : 

"But, it will be objected, the law of competition is an inexorable 

law of life. Alas, none who live can doubt it Certainly the 

terrible warfare needs no encouragement from human law. But it 

does cry, with a thousand urgent voices, for mitigation Nor 

will anything avail but the destruction of the whole tree, root and 
branch. To occupy ourselves with the regulation of railway rates is 
but to touch a detail, when fundamental measures can alone suffice. 
It is necessary that we abandon competition, acknowledge that it is 
false in principle, ungovernable as anarchy, cruel and deadly in opera- 
tion ; and in its place we must erect cooperation. Doubtless this savors 
of socialism, certainly it looks toward federal and municipal owner- 
ship. But we are fast losing that horror with which, a few years ago, 
we heard those words ; we are fast coming to approve a saner and 
friendlier relationship in our daily lives; and it may be the time is 
not distant when the policy of war for each against all shall give way 
to that of cooperation by all, under such wise direction as human im- 
perfection may permit, for the common good." 

The Green Bag, December, 1906, pp. 667-676. 



